STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BREVARD COUNTY SCHOOL BQOARD
Petitioner,
VS. Case No. 03-4052

BENJAM N LEON GARY,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on February 10 through 12, 2004, in Viera, Florida, before
Susan B. Kirkland, a designated Adm ni strative Law Judge of
the Division of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Benjamn B. Garagozlo, Esquire
3585 Murrell Road
Rockl edge, Florida 32955

For Respondent: Mark S. Levine, Esquire
Levine, Stivers & Myers
245 East Virginia Street
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUES

Whet her Respondent violated Florida Adm nistrative Code
Rul es 6B- 1. 001, 6B-1.006(3)(a), 6B 1.006(3)(e), 6B-1.006(3)(f),

6B-1.006(3)(g), and 6B-1.006(3)(h), and, if so, whether such



conduct is just cause for dism ssal of Respondent pursuant to
Subsection 1012.33(6)(a), Florida Statutes (2003).

PRELI M NARY STATEMENT

On Cctober 14, 2003, by a Petition for Dismssal,
Richard A. DiPatri, Superintendent of the Brevard County Schoo
Board, reconmmended to Petitioner, the Brevard County School
Board (School Board), that Respondent, Benjam n Leon Gary
(Gary), be disnmissed fromhis enploynment with the School Board.
The Petition for D smssal was presented to the School Board,
whi ch approved Gary's dism ssal. Gary requested an
adm ni strative hearing on Cctober 20, 2003. The case was
forwarded to the Division of Admi nistrative Hearings on
Novenber 3, 2003. The case was originally assigned to
Adm ni strative Law Judge Daniel M Kilbride and was reassigned
to Adm nistrative Law Judge Susan B. Kirkland to conduct the
final hearing.

At the final hearing, Petitioner called the foll ow ng
Wi tnesses: Benjamin Gary, A H, L.D., KS., Angela D. Poppell,
Tina Hall, Candice Rosa, John Lau, S.D., MG, D.B., MR, CJ.
Cei l a Jerni gan, Del aney Chapman, S.L., Patricia Mirgan, J. W,
Jol ynn Chapran, Richard D Patri, and Terrance Hunphrey.
Petitioner's Exhibits 1, 2, 4 (also identified as Petitioner's

Exhi bit 24), 16 through 19, 21, and 27 were admitted in



evi dence. Petitioner's Exhibits 3, 20, and 29 were not accepted
in evidence.

At the final hearing, Respondent testified in his own
behal f and called the following witnesses: Mchelle Knight,
Andrea Palmer, NM, S H, AB., J.D, DR, Ann Cssell, HC
J.G, KM, CW, L.B., and Leroy Berry. Respondent's
Exhibits 1 and 2 were adm tted in evidence.

The four-volunme Transcript of the final hearing was filed
on April 5, 2004. The parties agreed to file their proposed
recommended orders on or before April 15, 2004. The parties
timely filed their proposed recomended orders, which have been
consi dered by the undersigned in rendering this Recomrended
O der.

FI NDI NGS OF FACT

1. During the 2002- 2003 school year, Gary was enpl oyed by
t he School Board as a band and orchestra director at Janes
Madi son M ddl e School (Madison). Gary had been enpl oyed by the
School Board for two years previous to the 2002-2003 schoo
year.

2. Prior to the incidents which are at issue in this case,
Gary had been thought of by the Madi son school adm nistrators,
students, and parents as an excellent teacher, who was able to

inspire and notivate students.



3. Gry taught C. J., a ninth-grader, advanced band and
i nternmedi at e band during the 2002-2003 school year. Sonetine
during that school year, Gary noticed a dead dragonfly on a
wi ndow in the band classroom The dragonfly was renoved from
the w ndow and placed in a trash receptacle. C. J. said that he
woul d eat the dragonfly for a dollar. Another student said that
he would give C.J. a dollar, and Gary said, "Ckay." C. J.
retrieved the dead dragonfly fromthe trash can and ate the
insect. Gary gave C.J. a dollar.

4. C.J.'s parents |earned of the dragonfly incident
t hrough a younger cousin of C J., who al so attended Madi son.
C.J."s nother went to see Gary to discuss the incident. Gary
indicated to the nother that he was sorry for what had happened
and that it was poor judgnent on his part. C. J.'s nother felt
that they had addressed the issue during their conversation and
| eft the neeting satisfied about the issue. Gry did not advise
school adm nistration about C. J. and the dragonfly.

5. After the dragonfly incident another situation arose
involving Gary and C. J.'s eating an inappropriate item Gary
and sone students, including C.J., were eating lunch in the
cafeteria. Gary was eating baked ziti and began chewi ng on a
particularly hard piece of ziti. He renoved the ziti fromhis
mout h and placed it on the side of his plate. Gary offered C J.

12 dollars to eat the ziti, saying, "I bet you won't eat this



pi ece of baked ziti." C J. replied, "Ch, yes, | will." Gary
then told C.J. not to eat the chewed food. Qher students were
egging C.J. on to eat the ziti, and C J. picked the food off
Gary's plate and ate it.

6. One of C.J."s cousins related the ziti incident to
CJ."s nother, and C.J.'s nother paid Gary another visit. The
nmot her was not happy about the ziti episode and spent nore tine
di scussing the issue with Gary than she did when she visited him
concerning the dragonfly. Gary told C J.'s nother that he had
bet C.J. 12 dollars to eat the ziti. The nother told Gary not
to pay C.J. the noney. Before she left the school on the day of
the ziti discussion, she went to see Gary a second tine to
i nquire about the status of his health because C.J. had eaten
food that had previously been in Gary's nouth. Gary assured her
that he was in good health. Gary did not advise school
adm ni stration about the ziti incident.

7. Gary was provided a copy of the school district's " Code
of Ethics" which contained a section entitled "How to Use Conmon
Sense and Prof essional Judgnment to Avoid Legal Conplications in
Teaching.” On of the adnonishnents in this section was "[k]eep
your hands and other parts of your body to yourself."

8. During the 2002- 2003 school year, Gary put his hands
i nsi de students' pockets and searched for candy, chew ng gum

notes, and noney. He admtted searching the pockets of D.B.



S.D., MR, NM, DR, and L.B. Such actions were

i nappropriate and caused sone of the students to feel
unconfortable. |If a teacher suspects that a child has candy,
chewing gum or notes in his pocket, the correct procedure is to
have the child enpty his pockets so that the contents can be
viewed. The teacher is not to put his hands in the student's
pocket s.

9. L.D. was a student at Madi son during the 2002- 2003
school year, and Gary was her band instructor. L.D. considered
Gary to be a "really good friend" as well as a teacher. During
t he 2002- 2003 school year, L.D. was sitting on the stairs in the
band room pl ayi ng her band instrunent. She played incorrectly,
Gary canme up to her, aggressively grabbed her neck, and said
"urrr.” She told himto stop, and he did. She did not think
that his actions were sexual in nature, but did feel that they
were inappropriate for a teacher.

10. During the 2002-2003 school year, J.W attended
seventh grade at Madi son. Gary was her band teacher. J.W has
hugged Gary, and he has hugged her back. J.W has seen Gary hug
ot her students at Madi son.

11. D.B. was a honor roll student at Mdison. During the
2002- 2003 school year, she was in Gary's first period orchestra
cl ass. She played the violin, and, during a two-week period

when her violin was broken, she helped Gary in his office.



12. Gary's office was located within the band room The
office had a door with a glass w ndow, which took up at | east
three-quarters of the upper half of the door. Adjacent to the
door, there was a |large picture wi ndow which was on
approximately the sane |level with the door w ndow, but which was
al nost twice the size of the door window. A desk with a
conputer on it was |ocated underneath the picture wi ndow. The
top of the conputer nonitor came just below the bottom of the
pi cture wi ndow. COccupants of the office could be seen fromthe
band room however, the evidence does not establish that the
occupants could be seen fully fromthe band room

13. Gary made inappropriate comments to D.B., including
telling her that she had sexy lips and telling her that she
snel |l ed good. These coments made D.B. feel unconfortable.
Gary al so inappropriately touched D.B. Wile she and Gary were
in his office, Gary "touched her inner thigh" and "rubbed it"
and asked her if she knew how beautiful she was. 1In a second
incident, Gary held her hand and rubbed her armwhile she in his
office to file papers during first period orchestra. During a
third incident, Gary put his fingers inside her shorts at her
wai st, pulled her toward him and asked her what she wanted.
This incident took place when the door to the office was open.
In another incident, D.B. asked Gary to tune her violin, and he

put his hand up the bottom of her shirt. Al the incidents



happened during first period orchestra class when students were
in the band room

14. Gary argues that D.B.'s testinony is not credible
because of a conversation D.B. had with some fell ow cl assmates.
J.D., aclassmate of D.B., was talking with D.B. and anot her
classmate K S. during fifth period of the 2002- 2003 school year
while Gary was still teaching at Madison. K. S. said, "You know
what's being said about M. Gary is not true,"” and D.B. said,
"Yeah, it's not true, don't say anything." The evidence did not
establish what was being said about Gary and whether it
concerned D.B.'s allegations against Gary. Thus, the evidence
does not establish that D.B. was fabricating her allegations
about Gary.

15. Gry adnmits that he may have touched D.B. on occasion,
but that the touching was not sexual in nature or inappropriate.

16. MR was enrolled in Gary's second period and sixth
period band cl asses during the 2002-2003 school year. She
al | eged that beginning in January 2003, Gary i nappropriately
touched her person. MR alleged that on two occasi ons when she
was in Gary's office with the office door open and ot her
students were present in the band room Gary touched the outside
of her clothing in her vaginal area. She also alleged that in a
third incident that Gary placed his hand inside her pants

under neat h her underwear and rubbed her vagina. The third



incident allegedly took place in the office with the door open
and while other students were present in the band room On a
fourth occasion, MR alleged that Gary cane up behind her in
the filing room placed his hands inside her shirt, and touched
her breasts.

17. The alleged incidents supposedly happened during third
period | unch when other students were in the band room eating
lunch or practicing. O the students who testified at the final
heari ng and spent nost of their lunch periods in the band room
none saw any i nappropriate contact between Gary and M R

18. MR had wanted to be first chair flute in her band
cl ass, but Gary nmde another student first chair. MR was
angry about Gary's selection for first chair and told her friend
J.W sonetine after Christnmas 2002 that she was going to get
even wth Gary for not making her first chair. K M, who was a
student at Madi son, overheard MR tell another student that the
al l egations and problens facing Gary were "what he deserves for
not pronoting me up in chair.”

19. MR does not have a good reputation in the commnity
for truth and veracity. Her testinobny concerning inappropriate
touching by Gary is not credible, and it is found that those
i nci dents did not happen.

20. The School Board established other incidents of

i nappropri ate behavior by Gary. Such behavior included telling



a student that he could not wait until she was 21 so that he
could be all over her and that it was a good thing that she was
pretty because her brains would not get her anywhere; tickling
her at the end of class; pulling her against her will onto his

| ap, and placing his arnms around her arnms and waist. Gary would
also sit with students in the sanme chair in his office. Gry
failed to tell school adm nistrators of possible sexua

m sconduct between two students in the student restroom when he
becane aware that sone m sconduct probably occurred between the
two students. Although, the School Board proved these
incidents, the School Board failed to allege the incidents in
the Petition for Disnissal.

CONCLUSI ONS OF LAW

21. The Division of Administrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2000).

22. The School Board seeks to dismss Gary pursuant to
Subsection 1012.33(6)(a), Florida Statutes (2003), which
provides that instructional staff of the school districts may
be dism ssed for just cause. Just cause includes m sconduct in
office, which is defined by Florida Adm nistrative Code
Rul e 6B-4.009(3) as foll ows:

M sconduct in office is defined as a

violation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-

10



1.001, F.A.C., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1.006, F.A.C., which is so serious as to
inpair the individual's effectiveness in the
school system

23. The Petition for D smssal which serves as the basis
for Gary's dism ssal alleges the follow ng factual allegations:

(a) During the 2002-2003 school year
Respondent did on several occasions nake
sexual | y suggestive comments to and did
i nappropriately touch a mnor femal e
student, Jane Doe, by placing his hands in
her pockets and under her clothing, by
rubbi ng her thigh and stonmach area and
putting his arnms around her in a sexually
suggesti ve way.

(b) During the 2002-2003 school vyear
Respondent did on several occasions
i nappropriately touch a mnor femal e
student, Mary Doe, by placing his hands in
her pants and under her shirt and fondling
her private areas.

(c) During the 2002-2003 school year
Respondent did i nappropriately touch other
m nor fermal e students by placing his hands
in their pockets, rubbing their necks,
huggi ng, and otherwise failing to maintain a
pr of essi onal di stance between hi nsel f and
t he students.

(d) During the 2002-2003 school year
Respondent did bet a m nor nale student in
his class to eat spit out food and an insect
resulting in the student ingesting both
itens.

24. The School Board nust establish the allegations in the
Petition for Dismssal by a preponderance of the evidence.

McNeil v. Pinellas County School Board, 678 So. 2d 476 (Fla. 2d

11



DCA 1996); Sublett v. Sumter County School Board, 664 So. 2d

1178 (Fla. 5th DCA 1995).

25. The School Board alleged that Gary's above-referenced
actions violated the Code of Ethics of the Educati on Profession
in Florida, Florida Adm nistrative Code Rule 6B-1.001, which
provi des:

(1) The educator values the worth and
dignity of every person, the pursuit of
truth, devotion to excellence, acquisition
of knowl edge, and the nurture of denocratic
citizenship. Essential to the achi evenent
of these standards are the freedomto |earn
and to teach and the guarantee of equal
opportunity for all.

(2) The educator's primary professional
concern will always be for the student and
for the devel opnment of the student's
potential. The educator will therefore
strive for professional growh and wll seek
to exercise the best professional judgnment
and integrity.

(3) Aware of the inportance of
mai ntai ni ng the respect and confi dence of
one's col | eagues, of students, of parents,
and of other nmenbers of the community, the
educator strives to achieve and sustain the
hi ghest degree of ethical conduct.

26. The School Board also alleged that Gary viol ated
the Principles of Professional Conduct for the Education
Profession in Florida by violating Florida Adm nistrative Code
Rul es 6B-1.006(3)(a), (e), (f), (g), and (h), which provide:
(3) Obligation to the student requires
that the individual:

(a) Shall make reasonable effort to
protect the student from conditions harnful

12



to learning and/or to the student's nental
and/ or physical health and/ or safety.
* * *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent .

(f) Shall not intentionally violate or
deny a student's l|egal rights.

(g) Shall not harass or discrimnate
agai nst any student on the basis of race,
color, religion, sex, age, national or
ethnic origin, political beliefs, marital
st atus, handi cappi ng condi ti on, sexual
orientation, or social and fam |y background
and shall make reasonable effort to assure
t hat each student is protected from
harassnment or discrimnation.

(h) Shall not exploit a relationship
with a student for personal gain or
advant age.

27. A teacher's ineffectiveness in a school system may be

inferred fromthe teacher's m sconduct. See Wl ker v. Hi ghl ands

County School Board, 752 So. 2d 127 (Fla. 2d DCA 2000). The

m sconduct in this case involves Gary's inappropriate coments
to students, inappropriate touching of students, and betting a
student noney to eat an insect and to eat food chewed by Gary.
The m sconduct goes to the very heart of a teacher's
relationship to his students. As such, it can be inferred that
such conduct inpairs Gary's effectiveness in the Brevard County
School system

28. The School Board did establish that Gary's actions
regarding C.J. and the ingestion of a dragonfly and chewed ziti

viol ated Florida Adm nistrative Code Rules 6B-1.006(3)(a)
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and 6B-1.001. The first incident involving the dragonfly m ght
be viewed as a | apse of good judgnent, but the second incident
i nvol ving the baked ziti can only be construed as m sconduct in
office, especially inlight of CJ.'s nother's conversation with
Gary concerni ng her displeasure over the eating of the
dragonfly.

29. The School Board did establish that Gary viol at ed
Fl ori da Adm nistrative Code Rules 6B 1.001 and 6B-1.006(3)(a) by
searching the pockets of students for chewi ng gum candy
wr appers, notes, and noney. It is inappropriate for a teacher
to place his hands in a student's pocket and search the student.
Gary's actions constitute m sconduct in office.

30. The School Board did establish that Gary viol ated
Fl ori da Adm nistrative Code Rules 6B 1.006(3)(a) and 6B- 1. 001,
by rubbing L.D.'s neck aggressively when he was di spl eased with
her playing of her band instrunment. Such violation is
m sconduct in office.

31. The School Board did establish that Gary's
i nappropriate conmments to D.B. and his inappropriate touching of
D.B. violated Florida Adm nistrative Code Rules 6B-1.006(3)(a),
(e), (f), (g), and (h), and 6B-1.001. Such violations
constitute m sconduct in office.

32. The School Board did not establish the allegations in

the Petition for Dism ssal relating to Gary's placing his hands

14



in MR 's pants and under her shirt and fondling her private
parts.

33. During the final hearing, the School Board established
ot her violations of m sconduct in office as set forth in
paragraph 20 above. These facts were not alleged in the
Petition for D sm ssal and, therefore, cannot be used as a basis

for Gary's dismssal. See McMIlian v. Nassau County School

Board, 629 So. 2d 226, 229 (Fla. 1st DCA 1993). However, the
viol ati ons of m sconduct that the School Board has all eged and
established constitute just cause for Gary's dism ssal.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a Final Order dism ssing Benjam n Leon
Gary for just cause from his enploynent as a teacher with the

School Board.
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DONE AND ENTERED t his 24th day of June, 2004, in

Tal | ahassee, Leon County, Flori da.

AW £ S

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 24th day of June, 2004.

COPI ES FURNI SHED,

Harold T. Bistline, Esquire

Stromre, Bistline, Mniclier & Giffith
1970 M chi gan Avenue, Building E

Post Ofice Box 8248

Cocoa, Florida 32924-8248

Mark S. Levine, Esquire
Levine, Stivers & Myers
245 East Virginia Street
Tal | ahassee, Florida 32301

Benjami n B. Garagozl o, Esquire
3585 Murrell Road
Rockl edge, Florida 32955

Dr. Richard A DiPatri, Superintendent
Brevard County School Board

2700 Judge Fran Jam eson Wy

Viera, Florida 32940-6699
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

1244 Turlington Buil ding

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Honor abl e Ji m Hor ne, Conmm ssi oner of Educati on
Depart nent of Education

Turlington Building, Suite 1514

325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed wth the agency that
will issue the Final Order in this case.
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